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APPEARANCES
ALSO PRESENT:

Freya Joshi, Law Clerk, O fice of Superintendent

of I nsurance (by videoconference)

Cassandra Brul otte, Counsel of Record, Ofice of
Superintendent of Insurance (by videoconference)
M chael Kreiter, Senior Director of State

Government Affairs, National Associ ation of

Pr of essi onal Enpl oyer Organi zations (by

vi deoconf er ence)

Dani el Harris, Senior Director and Regul atory
Affairs Counsel, TriNet (by videoconference)

El i na Basham Corporate Counsel, Paychex (by

vi deoconf er ence)

Tricia Russo, Director of Governnent Affairs,

Justwor ks (by vi deoconference)
Melissa Kelly, ADP Total Source (by

vi deoconf er ence)

Patty Padon, CEO, |ndependent |nsurance Agents of
New Mexi co (by videoconference)
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PROCEEDI NGS

THE REPORTER: We are now on the record
at 9:01 a. m

THE HEARI NG OFFI CER:  This is O fice of
t he Superintendent, docket nunber 2022-0065, In the
Matter of Repealing and Replacing Rules Codified at
13.9.4 [sic] NMAC Multiple Enployer Welfare
Arrangenents.

Good norning. |'m Anastasia Stevens.
|"ma contract attorney for the Ofice of
Superintendent of Insurance and |'ve been appoi nted as
a replacenent hearing examner in this matter. | have
a lot of regulatory experience and have done hearings
for the Superintendent of Insurance before.

Because we're conducting this hearing

by video conference primarily, and possibly by
t el ephone if anybody chooses that route -- as of now,
they haven't -- |'Il ask you all to nmute your
m crophones and -- or -- until called upon. This
is -- and not talk over one another, which I'm
probably going to be the worst offender on, but we
need to help the court reporter, M. Brett Torrence,
to get a good clean record in this case.
"1l be presiding over this hearing and
the transcripts will be filed in the docket foll ow ng
Page 4
Paul Baca Professional Court Reporters 505.843.9241

A Veritext Company www.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

the hearing. The caption in this case is In the
Matter of Repealing and Replacing Rules Codified at
13.9.4 [sic] Multiple Enployer Welfare Arrangenents.
In addition to the general rul emaking authority found
in the New Mexico insurance code, statutory authority
for pronul gation of these proposed rules is found in a
nunmber of sections in the insurance code that are
listed in section 13.19.4.3 as a proposed rule as

I ssued by the Superintendent of I|Insurance on August

23, 2022.

l"m-- this is along list of
authorities. |I'mnot going to read theminto the
record unl ess anybody asks ne to.

The notice of proposed rul emaki ng was
publ i shed as required by law in the New Mexico
Regi ster on August 23, 2022, and in the Al buqguerque
Journal also on August 23, 2022, and was distri buted
via the OSI's newsletter to a list of potentially
i nterested parties. The notice of proposed rul emaking
and the full text of the proposals are avail able
through a link on the OSI website.

The notice of proposed rul enaki ng and
t he proposed rules also have been -- are avail able

fromthe onward cl assroom the New Mexico Office of

Superi nt endent of | nsurance.
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In addition to scheduling this public
comment hearing, the original notice of proposed
rul emaki ng provided interested parties and nmenbers of
the public with the opportunity to submt witten
comments. Because of issues with the posting on the
New Mexi co Sunshine Portal that subsequently have been
resol ved, a supplenental notice of proposed rul emaki ng
was i ssued on Septenber 20, 2022.

Pursuant to that supplenental notice,
the deadlines for witten comments have been extended.
Initial witten comments are now due no |ater than 4
p. m on Wednesday, October 12, 2022. After oral
comments are taken today at this hearing, witten
responses to any of the witten comments or oral
comments may be filed in this docket no |later than 4
p.m on Monday, October 24, 2022.

Only -- to ny know edge, only one set
of comments has been filed so far, so we're | ooking
forward to getting themfromthis big crowd here. So
pursuant to the notice of proposed rul enaki ng, any
oral comments fromtoday's hearing and all the witten
comments will be considered by the superintendent.

So far -- so that the superintendent
does not initiate, commt or consider comrunication

directly or indirectly with a party or party's
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representative outside the presence of other parties
regarding this matter until the record has been

cl osed, superintendent will close the record in this
matter on the earlier of 30 days following this public
hearing or the date final order is issued in this
case. Once the record is closed, no further oral or
written conmuni cations concerning this rul emaking w ||
be entertai ned or considered by the superintendent.

Pursuant to the notice of proposed
rul emaki ng, all public coments will be accepted at
this hearing. This is the one opportunity to have
on-the-record public comments and oral comments and it
| ooks |i ke many of you are here to do that.

"' m surprised and pleased. We are
continuing to practice social distancing as a result
of COVID-19, which is why this hearing is being held
via video conference and tel ephone. Please bear with
me because |'ve been involved in a |ot of hearings as
an attorney via Zoom but this is the first one I'm
actually hosting and | am counting on Freya Joshi at
the OSI to keep ne in line and keep us online. And
pl ease let ne know if you think I'm speaking too
qui ckly or otherw se do sonething w ong.

If you intend -- now, there are a | ot

of people here. Not sure that all of you intend to
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provide oral comments today. So if you do, please
type your nanme in the chat function on your screen

directed to everyone.

We'll take a second -- given how many
people are here, we'll take a second or two to do that
in order for me to determ ne whether we'll need to put

certain time limts on participants because |

just -- we're at the |level here where we have quite a
few people. Ordinarily, | wouldn't necessarily
be -- necessary to do that, but | think given the

crowd here, it would be a good idea.

And when | call upon you for your -- by
name for your comment please speak clearly, probably
nore slowmy than I am speaking right now, so that
everybody can hear you. State your nanme, your address
and the organization, if any, that you represent and
spell your name, please, also for the court reporter.
If you're representing an entity with an acronym
pl ease clearly state the full name of the entity as
well as the acronymand that'll help us nake a
conpl ete record.

And if we can take a brief pause here

and ask those of you who wish to speak to put your

names in the chat box. |, right now, have -- one,
two, three, four, five, six -- seven people. So with
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that, | think that it's not necessary to ask anybody
to specifically stop at five mnutes or ten m nutes or
sonet hing, but | anticipate that each of you wll

use -- wll be responsible and not take too nmuch of
everybody's tine.

Finally, 1'd like to urge you to
remenber that you have the opportunity to file witten
comments and indeed, in this exceptional circunstance,
to have a good bit of time to think about your initial
comments as well as your response comments and pl ease
send them our way on by -- on or before the 12th.

I will ask you again at the end, but
anot her thing that would be very helpful to ne as the
hearing exam ner and to the O fice of the
Superintendent of Insurance is to provide redlined
copi es or proposed | anguage on your changes and nake
comments about big and small, punctuation, worrying.
All this will matter -- it may not seem i ke the nost
I nportant thing today to you because we've got big
concepts to address, but at the end of the day when
there's a filed rule, we want it to not have
unnecessary anbiguities. So | appreciate that.

And with that, we're going to take
comments in the order of those who were foolish enough

to sign up first, and the first person | have here is
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Cass Brulotte of the Ofice of Superintendent of

| nsurance. So |I'mgoing to ask everybody to

be -- except Cassandra to be nuted. | will even nute
myself. | hope that -- M. Torrence, you're not

getting any background noi se; are you? At this point

or -- I"mhearing a slight buzz.

THE REPORTER: |'m not heari ng
anyt hing, but so far, |'ve been able to hear you
clearly. So I'll let you know if there's a problem on
nmy end.

THE HEARI NG OFFI CER: Okay. W th that,
let's nove on to the taking of public coment and
Ms. Cassandra Brulotte, which |I'm probably pronouncing
i ncorrectly, so --

M5. BRULOTTE: Actually -- thank you,
Madam Hearing Officer. You are pronouncing it
correctly. That mght be a first. M nane is Cass
Brulotte. That's B as in boy, RUL-OT-T-E. | am
t he counsel of record on this matter for the O fice of
Superi nt endent of | nsurance.

| just wanted to use this opportunity
to briefly thank everyone who had worked with us
during the informal rul emaking process where we
circulated drafts of the proposed regul ati on and were

able to get sone really good feedback from sonme of the

Page 10

Paul Baca Professional Court Reporters 505.843.9241
A Veritext Company www.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

I ndividuals | do see here today. W really val ued
that insight and it was able to get us to a closer

pl ace of collaboration and | | ook forward to
continuing to work together as we nove forward in the
formal process, nmuch as we did in the infornal
process.

The reason we are here to repeal and
replace the MEWA rule is twofold. The first is that
t he Departnent of Labor updated the MEWA gui dance in
April specifically addressing tinmes in which PEGs,

Pr of essi onal Enpl oyer Organi zations, constitute MEWAS
and so we needed to bring our regulation up to snuff
to match the federal guidance.

And simlarly, we made the decision
that we need to prohibit the operation of self-insured
MEWAs in this state and so we renoved all references
in the regulation, or at least | hope | did, that were
addressing self-insured MEWAS, so that now goi ng
forward, the plan is that all MEWAs woul d need to be
purchasing fully insured products fromour |icensed
heal th insurance carriers that are authorized to
operate in this state. Thank you.

THE HEARI NG OFFI CER: Thank you,

Ms. Brulotte. Qur next speaker is Mchael Kreiter.

Did | get that one right?
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MR. KREITER: You did. You're two for
two today. You're doing great, Madam Hearing O ficer,
and thank you very nuch.

THE HEARI NG OFFI CER: Thank you.

MR. KREI TER. May | proceed? Thank you
so much. So ny nane is Mchael Kreiter. | represent
t he National Association of Professional Enployer
Organi zations, otherw se known as NAPEO. W're the
nati onal trade association that represents the PEO
i ndustry and I'm here to offer sone comments in
support of our forthcom ng comment |etter on COctober
12t h.

We understand from conversations that
we've had with OSI staff that OSI doesn't intend for
its regulation of PEO sponsored plans to disrupt the
PEO s ability to continue to offer fully insured |arge
group plan coverage and that OSI believes this rule,
as currently drafted, would allow for the continued

of fering of such plans.

VWile we certainly share and appreciate
that objective, we believe there needs to be sone
addi ti onal anmendnents to elimnate any potenti al
anbiguity. Qur witten coments will pronpte that
goal , ensuring the New -- that New Mexi cans can
continue to have access to large group fully insured
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PEO sponsored heal th coverage.

And, Madam Hearing O ficer, just for
your edification, | wanted to give a little history of
kind of PECs and it will be brief. | won't take up 10
or 15 mnutes, just a couple. But by way of
background, PEGs provide conprehensive HR solutions to
smal | - and m d-sized businesses that allow our clients
to focus on their -- what they do best, their core
conpet enci es, and so they can maintain and grow their
busi ness.

We offer -- PECs offer a suite of
services, including the adm nistration of benefits,
wor kers' conpensation, preparation of payroll,
remttance of enploynent taxes, assistance wi th other
federal and state conpliance and because of these
servi ces, those businesses that use a PEO, they tend
to grow faster, they have | ower enpl oyee turnover and
are also less likely to go out of business.

So in New Mexico, there are thousands
of enpl oyees who enjoy the benefits of being in a PEO
relationship. There are nore than 100 PEGCs currently
registered with the states according to the New Mexico
Regul ation and Licensing Departnent. That's the
regul ati ng body for enpl oyee | easing contractors,

whi ch are ot herwi se known as PEGs.
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Do PEGCs assune substantial enployer
responsibilities. W're the W2 enployer of the
clients' covered enpl oyees and because of this, the
heal th i nsurance carriers have issued | arge group
policies to the PEGCs as the insured and plan sponsors
and that allows these services to be offered to the
covered enpl oyees of the PECs clients.

In the vast mpjority of states where
PEOCs are regul ated, PEO sponsored, fully-insured plans
are treated as single enployer |arge group plans and
as a result, those insurance policies through which
t he PEO sponsored health benefits are provided woul d
continue to be fully regulated by the OSI, |ike any
ot her insured arrangenment, purchased by an enpl oyer,
for the benefits of its enpl oyees.

Thi s nmodel, PEO npbdel, is not a new
concept. We've been operating for decades in New
Mexi co, both pre and post ACA, with no negative
i nplications on the New Mexico's health insurance
mar ket s.

| also want to make it clear that PEGs
don't sell health insurance to their clients nor to
its covered enpl oyees. PEOs, |like other |arge
enpl oyers, sponsor a health plan for the benefit of

our worksite enployees and we only offer those -- that
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participation in the health plan to those covered

enpl oyees who are subject to the agreenent. Again, we
do this in our capacity as an enployer responsible for
providing that benefit under such agreenent.

And |I'I1l just close by letting you know
that there are over 40 states that have an active PEO
regi stration or licensing statutes that define PEGCs,
define their enployer responsibilities, and as stated
earlier, a vast majority of those states specifically
address how PEO -- address PEO sponsored health pl ans.
And I'll just note that in fact no other state
requires a PEOto register as a MEWA and does not al so
permt themto sponsor a |large group plan. W
certainly don't want New Mexico to be that outlier.

So our witten comments and suggest ed
amendnents that we plan to send ahead of the COctober
12t h deadline will be reflective of this very comopbn
practice around the country. W believe it'll be
critical to add clarifying |anguage surroundi ng a
PEO s ability to sponsor |arge group coverage, as we
al ways have, so as to avoid any disruption in our
covered enpl oyees' health coverage. And I will stop
there and |I'm happy to take any questions at the

appropriate tinme. Thank you again.

THE HEARI NG OFFI CER: Thank you,
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M. Kreiter. Qur next speaker is Daniel Harris. M.
Harris?

MR. HARRI S: Good norni ng,

Superi ntendent Toal and Madam Hearing Officer. M
nanme is Daniel Harris and | represent TriNet, a

Pr of essi onal Enpl oyer Organization, also known as a
PEO. | thank you for the opportunity to offer verba
comments on the proposed rule.

By way of very brief background, Tri Net
provi des conprehensive payroll, benefits and human
resources solutions to over 18,000 snall- and
medi um si zed busi nesses throughout the United States,
I ncl udi ng of course New Mexico. Most of TriNet's PEO
clients consist of non-profits, startups, financial
services, tech conpani es and even restaurants.

By allowing TriNet to nanage their HR
responsibilities, these small- and nmedi um si zed
conpani es can focus on growi ng their businesses while
containing HR costs, mnim zing enpl oyee-rel ated
ri sks, reducing the adm nistrative burdens of HR and
retaining their enpl oyees.

Tri Net is concerned about the proposed
rules' potential to disrupt the robust health benefits
that our clients and worksite enpl oyees have access to

because of their relationship with Tri Net and that
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they have cone to rely upon for their famlies. W
woul d urge OSI to anmend the proposed rules, as
suggested by NAPEO, so that Tri Net and ot her PEGCs can
continue to provide benefits to small- and
medi um si zed clients. | thank you for your tine and
|"d be happy to take any questi ons.

THE HEARI NG OFFI CER: Thank you,

M. Harris. |'m hoping everybody's going to give ne
really robust witten coments. Qur next speaker is
El i na Basham from Paychex. M. Bashanf

M5. BASHAM Yes. Thank you. Thank
you, Superintendent Toal and Madam Hearing O ficer,
for the opportunity to offer verbal comments on the
proposed rule. M nanme is Elina Basham |'m
corporate counsel for Paychex.

Paychex is a | eader in human capital
managenent with a nore than 50-year operating history.
We operate the second | argest PEO in the country where
we al so provide conprehensive HR support to
medi um and smal | -si zed busi nesses and their
enpl oyees, which results in a safer, nore conpliant
wor kpl ace and the availability of better enployee
benefits.

Qur PEO health and wel fare benefits are

fully insured, high quality, ACA conpliant and they
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utilize reputable carriers subject to OSI oversight.
Many of our clients cannot offer those on their own.
However, we have been and anticipate we will continue
to be unable to offer themto worksite enpl oyees in
New Mexi co under OSI's recent gui dance and the
proposed rul e.

We support the input NAPEO has given
OSI to-date, the testinony it presents today and the
comments it plans to file shortly. W urge OSI to
foll ow the exanple of the vast mpjority of states that
regul ate PEOCs by welconming fully insured, |arge group
PEO health plans consistently with the |egislators'
clear intent in the Enpl oyee Leasing Act and with the
| ong- establi shed past practice and not to inpose
oner ous, unnecessary requirenments on such pl ans.

|f OSI does this, the small busi nesses
of New Mexico and their enployees will have access to
nore high-quality health and wel fare benefits. Thank
you.

THE HEARI NG OFFI CER:  Thank you,
Ms. Basham We nove on now to Tricia Russo.

M5. RUSSO. Good norni ng.

THE HEARI NG OFFICER: Did |I get that

one right?

MS. RUSSO Yes, that's an easy one. [
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like to say Russo is like Smth in Italian. You know,

there's a |lot of us. Good norning,

Superintendent -- I'msorry? Oh, | think you're on
mut e, Madam Hearing Oficer. | think you're on
nute --

THE HEARI NG OFFI CER: I["mstill on

mute. Just thought 1'd say the accent on the second
syllable, if it's the French version.

M5. RUSSO. Oh, yes. No, no, the
French version is longer, but anyway, sorry to take up
sonme tinme.

THE HEARI NG OFFI CER: Okay. No, we're
fine. Please -- | wll nute nyself again and we'l|
nove on with your comments --

M5. RUSSO. Thank you. Good norni ng,
Superi nt endent Toal and Madam Hearing Officer, and
t hank you for the opportunity to speak this norning.
| will be brief. M nanme is Tricia Russo. | am
director of governnent affairs for Justworks.
Justworks is a national Professional Enployer
Organi zation, or PEO. As a national PEO we have
wor ksite enpl oyees in all 50 states, including over
250 worksite enpl oyees in New Mexi co.

Just wor ks opposes these regul ati ons

because if they're adopted as witten, they wll
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di srupt our ability to offer fully insured, |arge
group health plan coverage to our hundreds of New

Mexi co wor ksite enpl oyees who are currently being
covered. It is our understanding and our hope that

OSI does not intend for this disruption in coverage to
happen.

As such, we urge you to anend the
proposed regulations to either renove PEGCs conpletely
or to include the NAPEO suggested anendnents so that
our worksite enployees will not be left w thout health
Il nsurance coverage. Thank you again for your tine
this nmorning. We will be submtting nore detail ed
witten comments by the 12th and happy to answer any
guesti ons.

THE HEARI NG OFFI CER:  Thank you,

Ms. Russo. | should be asking -- I won't be asking
any questions -- whether any of -- whether anybody
else fromthe Ofice of Superintendent of Insurance
has questions. Let's nove on to Melissa Kelly.

Ms. Kelly? You are nmuted. | -- we're still not
hearing you. Do you think you're on?

MS. BRULOTTE: Ms. Kelly, this is
Ms. Brulotte. It shows on our end that you're not
connected to the audi o which m ght be why we cannot
hear you.
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(Di scussion held off the record.)

MS. KELLY: Are you able to hear ne
now?

THE HEARI NG OFFI CER: We are. So --

MS5. KELLY: OCkay. My sincere apol ogies
for the technical difficulties.

THE HEARI NG OFFI CER:  No problem It
happens all the tine. So if you're ready, we'd be
happy to take your comments. Thank you.

MS. KELLY: Absolutely. Superintendent
Toal , Madam Hearing O ficer, thank you for the
opportunity to speak today about the proposed
rul emaki ng that would repeal and replace the rules
codified at Section 13.9.4 [sic] of the NMAC

My nane is Melissa Kelly and |I'm here
on behal f of ADP Total Source, which is the country's
| ar gest Prof essional Enployer Organization. W
partner with small- and m d-si zed busi nesses,
provi ding them with conprehensi ve human resource
services and top of-the-line benefits. | n New Mexi co,
we have over 900 worksite enpl oyees and we sponsor

fully insured | arge group plans that neet all ACA and

MEC requirenents. The predom nant carriers we partner
with are Aetna and UHC.
We are supportive of the revisions to
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the proposed rule that M. Kreiter fromthe National
Associ ati on of Professional Enployer Organizations
referenced. We believe those revisions are critical
to avoid disruption of the existing group health
coverage our New Mexico worksite enpl oyees currently
enjoy, and we will be submtting witten coments to
that effect by the October 12th deadline. Thank you
for your tine today and your consideration and again,
for the technical difficulties.

THE HEARI NG OFFI CER: Thank you very
much, Ms. Kelly. And now we'll nobve on to
Patty -- Padon or Padon?

MS. PADON: Padon.

THE HEARI NG OFFI CER: Padon - -

MS. PADON: Padon. You were al nost 100
percent. Yes.

THE HEARI NG OFFI CER: |' m hedgi ng ny
bets here. M. Padon --

M5. PADON:. Thank you so nmuch. |

appreciate it, Madam Hearing O ficer and

Superi ntendent Toal, and | just -- obviously we have

great comments fromall of the people who do PEGCs on a

regular basis and | want to say that |1've had great

conversation with Cass and Julie and the

superintendent up to this point and | believe that to
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a great extent, we are all on the sane page.

And | understand your mjor concerns
and why this change had to come up with the
sel f-funded MEWAs that are in the state and the
problems with that and we totally agree with that and
| believe everybody that's on here today agrees with
that. And that is the reason that we' ve asked you to
actually renove PEGCs fromthis law -- this rule
entirely and just give themtheir own rule, which
makes nore sense, but | also understand your needs to
i ncorporate theminto this.

And so |'ve talked to M chael about
this a ot and we agree that we understand where
you're com ng from but what worries us a ot is when
you're all gone, which, as we all know, we age out of
busi ness and we do get to retire at sonme point, and
t he days when the people who wote this -- Julie,
Cass, M. Superintendent, when you all are gone and
people are trying to do PEO business in the state of
New Mexico, they're reading that rule and it's
extrenely confusing and they feel like they can't do
what we've done in taking care of our small enployers.

So that's why we really -- we would

like to see it be a lot nore specific, a lot nore

spelled out as to exactly who is allowed to do what
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and PEGCs are really held separately fromthis and
given their own specific rules.

So | hope that makes sense. This state
I's conposed of predom nantly small enployers and it's
very difficult for themto follow all the rul es of
enpl oyee | aw t hese days and they change on them
constantly and these small enployers are just trying
to do what they're good at in their businesses and
that's why they turn to PEOs to handle all of their
difficult rules and | aws and everything that goes with
it.

But al so, they want good health
I nsurance and | feel like this law is saying that
these guys are guilty of going out and creating pl ans
that harm the enployees. And in ny experience as a
broker, all the years that | sold, that was conpletely
the opposite. We did it so that they could get better
benefits than what are typically offered on a very
smal | group plan.

So it -- the PECs help snmall enployers
I mmensely. The plans help thema | ot and we don't
want to see that go away. W don't want to | ose that
for our small enployers in the state of New Mexi co.
t hi nk what you -- all these people you' ve heard from

today are on a national basis and they're saying that
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nationally, we're the only ones that are trying to set
these rules on PECs. And |I'm not saying we shoul d
foll ow what everybody el se does by any neans, but |
think we should |l ook at that as to would it harm our
smal | enployers or would it -- do we leave it as it

I s?

So | have sent in already witten
comments and so | will probably be doing just a few
nore to say sone of the things | said here today, but
| hope everybody else that's on this call will also
send in your coments because | think it's very, very
| nportant to spell out exactly where you think they're
m ssing the mark because if you don't do that, the
superi ntendent and Cass and Julie don't know exactly
where -- what you're trying to get at.

So pl ease, everybody, send your
comments in and | thank you, everyone fromthe OSI,
for listening to us and allow ng us to be here and

gi ve our comments.

THE HEARI NG OFFI CER:  Thank you,
Ms. Padon. | do have a couple of questions for you.
First, | don't think that you identified whom you
represent.

MS. PADON: |I'msorry. |'mthe CEO of
t he I ndependent | nsurance Agents of New Mexi co.
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THE HEARI NG OFFI CER: And you i ndi cat ed
sonet hi ng about preferring a separate rule for PEGs.
Are you or is NAPEO going to actually propose a
separate rule in the comments?

M5. PADON: Well, so we believe -- and
this was the first -- in the first hearing or the
first comment period, | indicated that PEGCs, MEWAs,
they're conpletely different entities. Association
heal th plans, those are all conpletely different
entities. They have different structures.

They -- association health plans -- if you're tal king
about association health plan that joins an

associ ation for the sinple reason of buying health

I nsurance, okay, that's wong. That's an association
heal t h pl an.

A MEVWA has a -- correct me if |'m
wrong, M chael -- has a board of directors, it has an
enpl oyer, it has officers. A PEO does not. It is not
a -- a PEOis not a single enployer. They are really
conpletely different entities. It's like trying to
make oranges and appl es be the sane thing.

And that was the first thing we
proposed was can't we separate these out? Can't we
remove the PEOCs fromthis | anguage? And they didn't

agree with that. So we said, okay, well, then make
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sure, in the |anguage of this rule, you spell out
exactly what a PEOis versus a MEWA. And -- M chael,
go ahead.

MR. KREI TER: If I may, madam-- if |
my.

THE HEARI NG OFFI CER: Let ne interject
one second here.

MR. KREI TER:  Sure.

THE HEARI NG OFFI CER: Because | think
both of you are able to respond to it. |Is
that -- again, this is based on what you're
proposing -- what you're anticipating proposing. Are
you cogni zant -- to the nechanics of rul emaking so

that the superintendent isn't |left hanging with no

plan for -- norule in place for entities? | nean, |
guess |I'msaying are -- in your comments and in your
proposed rules, are you -- will you please address a

transitional way of getting to naybe where you woul d
nost prefer to be? And then take it away,
M. Kreiter.

MR. KREI TER: Yeah. | nean, certainly
we're happy to -- we're already deep into drafting our
rules and we were really focused on being able to

continue to sponsor |arge group health plans.

Certainly as Patty had indicated, in the infornal
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process, we had suggested -- because PEOCs are, |ike |
menti oned, regul ated under the Regul ati on and

Li censi ng Departnment and | wholly agree with Patty's
description that it's |ike conparing apples to oranges
t o bananas.

We suggest ed perhaps going through the
RLD and putting sone there -- sonmething in there that
woul d require as the regul ati ng body, PEOCs should only
sponsor fully insured plans in the state, which again
woul d already -- are already subject to oversight.

Wth respect to the MEWA gui dance, the
DOL gui dance that Cass had nentioned at the begi nning,
we still disagree with that. | knowit's -- parties
tend to disagree and that's fine. That's -- that
doesn't hold any rule of the federal law. It's
just -- it's sub-reqgulatory guidance. It references a
| etter from 2006 or '07 that still points to the facts
and circunstances of each individual case, which is
why we di sagree to be outright declared a MEWA or
deenmed a MEWA in a state.

So we were thinking of ways to renove
us fromthis rule. So of course, the other side,
which is what we agree with, that Cass and the
superintendent want to do is to outright ban

sel f-funded MEWAsS. We're fine with that, but so that
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there wouldn't be a lot of this back and forth and
either work on it separately through the OSI requiring
fully insured plans that could still be |arge group,
as we al ways have, or go through RLD or even putting
sone clarification in the Enpl oyee Leasing Act through
| egi slation. We know that would be separate. That
woul d clarify basically what is the conmon -- the very
common practice in all other states.

M5. PADON: And just to add, Madam
Hearing O ficer, yes, we did, in talking to Cass and
t he superintendent and Julie, we do understand he's
trying to acconplish this through a rule versus
| egi sl ati on.

And we agree with that and that's why
we' re saying okay, then we'll go along with this where
we keep it all under one rule, but can we have sone
nore definitive | anguage towards PEGCs and -- 'cause
|"mjust afraid that at sonme point when the people who

wote this aren't here anynore, that clarity goes away

unl ess you' ve been very specific about what is a PEO
and which lines of this rule apply to a PEO and which
ones don't and that sort of thing. | hope that makes
sense.

THE HEARI NG OFFI CER: It does. It
sounds |i ke you're suggesting there is a neans of
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getting there with a single rule because ny concern is
that in -- at least in the short run is that, no,
there needs to be a rule that covers everything and

we're here for this one rul emaking. W can't

just -- by saying the ideal to do sonething
different -- big, gigantic hole, and I think you
all -- I"msure you all agree with that. And now I
just -- sonething to ny screen, so | --

M5. BRULOTTE: Madam Hearing O ficer,
if | maybe have a brief response to just a couple of
points that M. Kreiter and Ms. Padon brought up.

THE HEARI NG OFFI CER: Yes. Yes. Could

you give ne one second here? Sonehow | -- nmy screen
went tiny and | can't see anything. | don't know what
| did. | think I have two desktops. Well, just go
ahead and speak and I'Il work on it -- what'd | do?

Thank you, Ms. Brulotte.

MS5. BRULOTTE: Thank you, Madam Heari ng
Oficer. So just to clarify on the issue of the
possibility of a rule through the RLD, M. Kreiter is
correct. That was brought up during our informal
process, which | nentioned earlier. Unfortunately,
t he Regul ation and Licensing Departnment cannot issue a
regul ation on the subject of insurance. They don't

have authority to do so, nmuch |Iike we do not have
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authority to issue regulations on behalf of the
Regul ation and Licensing Departnent.

So this issue does have to be regul at ed
under the auspices of the authority of the Ofice of
Superi nt endent of Insurance, which is why we are
i ssuing this rule and it's just not sonething that
coul d be addressed by a different agency.

We do believe this is the appropriate
rule to do this under. | understand that there is
some dispute with the federal guidance.

Unfortunately, from our perspective, the federal

gui dance is very clear, and | will file that into the
record. So, Madam Hearing O ficer, you can see it and
make your own determ nations as well. But the federal
gui dance does specify the circunstances under which
PEOs are considered MEWAs and we reflected that in our
proposed | anguage.

And to be clear, nothing in this
regulation -- not just our intent, but there's not a
sentence or phrase in this regulation that would
prevent someone from purchasing a fully insured
product from many of the partners we see on the call
ri ght now, such as Blue Cross and Presbyterian. 1In
fact, that's the intent of the rule, to ensure that

fully insured products are being purchased from our
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| i censed carriers.

So | understand the concerns that have
been expressed today, but | just want to be very clear
that, as M. Kreiter and Ms. Padon said, not only is
that not our intention, but there is nothing in the
regul ation that would create any kind of barrier or
prohibition from purchasing fully insured healthcare
products. It's in fact the opposite. |t mandates the
purchase of fully insured health care products. Thank
you.

THE HEARI NG OFFI CER:  So, Ms. Brulotte,
Is it your expectation then that all these parties
here and departnents are on the sane page ultimtely?

It's just a matter of getting the right |anguage

or -- and | don't want you to totally specul ate, but
|"msure -- | know that you know a lot nore than |I do
and always w |l about what's involved over tine.

M5. BRULOTTE: Well, | know | -- | know

we all keep referencing this pre-hearing informal
process, but, Madam Hearing O ficer, it was really

| argely productive. M. Padon and M. Kreiter, as

t hey' ve stated today, were definitely on board wth,
for exanple, our barring of the self-insured MEWAS,
which is the |largest part of this rule.

And really the narrow i ssue i s about
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how to incorporate that federal guidance in such a way
that, fromOSI's perspective, ensures that we are in
line with the federal guidance, but reassures the PEGs
that we are not trying to prevent them from offering
heal th i nsurance as part of their services, and we're
not. That's absolutely not the intention.

So | think that -- | can't say we're on
t he sanme page. W' re obviously not on the sane page
‘cause they're going to have different positions, but
| believe the intent that we have, |like what OSI is
absolutely trying to do, is not sonething that
ultimately the comments that | heard today disagree
with. They're just concerned about the | anguage and,
as Ms. Padon said, how it would be interpreted in the
future when nyself and M. Toal and Ms. Draper [ph]
are not here anynore to bol ster our interpretation
with the drafting.

So we can -- | think we'll be able to
get to a -- an am cable place and | really do | ook
forward to seeing the recommended drafted | anguage
t hat they propose and we will of course respond in
writing.

Il will note just since you brought it
up, Madam Hearing Oficer, you may even receive a

notion for extension of time for OSI's responses
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sinply because we have three rules pending right now.
Al'l of the responses from OSI are due on the sane day,
Oct ober 24th, which -- and they're all nmy rules. |
don't know that | am --

THE HEARI NG OFFI CER: Sonebody's goi ng
to get an extension notion, SO --

M5. BRULOTTE: | think you can
anticipate you'll get an extension notion fromne
because | am a great |awer, but | am not Superwonan.
So | don't knowthat 1'd be able to get themall done
at the same tine. So just to kind of put that out
there, I wll likely be filing an extension notion to
give us a little bit nmore tinme and since it sounds
li ke there will be detailed coments, that would give
yourself nore tine to really see what everybody has
pr oposed.

THE HEARI NG OFFI CER:  Thank you. |
appreciate that and since this was really Ms. Padon's
floor, is there anything nore you have to say before
we nmove on to -- |'ve lost the list --

MS. PADON: No, Madam Superi nt endent,
that was all | had to say and thank you so nuch for
the time and | appreciate you hearing us.

THE HEARI NG OFFI CER:  Thank you. And

now | ' m | ooking back at the chat and | think I've
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covered everyone who signed up to speak, but | know
that there are a lot of other people on the call. So
"1l give you one |ast chance. |If anybody would |ike
to say sonething, please add your nane to the chat and
you will be recognized. G ve you a mnute or two.
| "' m not seeing anybody going to chat. Wuld sonebody
like to raise their hand? If they're Zoom chal | enged
as | am then it's easier to raise your hand than to
speak in chat. Again, Freya, do you see any signs of
anybody w shing to be recognized?

MS. JOSHI: | do not.

THE HEARI NG OFFI CER: Ckay. So | guess

with that, we'll bring this coment hearing to a
close. | thank you very nuch everyone who's spoken.
Your comments will be taken into consideration,

probably with an extension tine it |ooks like. And we
woul d again very, very nuch appreciate detailed
written comments and it sounds |ike you -- that you've
been coordinating already. Again, appreciate unity
and not havi ng numerous versions.

And | astly, again, it's the little
things as well. As Ms. Padon said, in ternms of
reading this in the future, it's those little things,

conmmas and things that could turn into |egal

ni ght mres down the line. So please, to the extent
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you can -- you've got extra tine now. It's not due
this afternoon -- go over the | anguage not just wth
the big picture, but also with a fine-toothed conb and
hel p us create as good a rule as we possibly can.

And with that, | thank you all unless
anybody has any questions or procedural questions or
anything else to be taken care of right now So it
seens |i ke nobody's speaking. So with that, | very
much t hank you for your coments. They wil
be -- they're being recorded by the court reporter and
they'll be on the record. M. Torrence when is the
transcri pt expected?

THE REPORTER: We have a ten-day
turnaround -- that's ten business days -- unless you
would like it to be expedited.

THE HEARI NG OFFICER: | don't think
necessary or expected. Can | ask you, though, for
you, because it varies from place to place, is next
Monday -- Col unbus Day, | ndigenous People's Day, is
that a holiday since it's a holiday in New Mexico? |
don't know whether it's under your contract.

THE REPORTER: That |I'mnot entirely
sure. It's kind of a question for our transcription
team So | can get back to you if you'd like

specification on that.
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THE HEARI NG OFFI CER: Okay. Again, is
anybody in the -- at the hearing concerned about that
possi bl e one-day flux? Speak now or forever hold your
peace. Thank you. Thank you all. Thank you,

M. Torrence, thank you, Ms. Freya Joshi, an
you all of your participants and we will be
a rule soon enough. Thank you very nuch and
that, this hearing is closed. Thank you and
good norning. Bye-bye.

THE REPORTER: Off the record

(Wher eupon, at 9:51 a.m, the

proceedi ng was concl uded.)

d thank
wor ki ng on
with

have a

at 9:51
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CERTI FI CATE OF DEPOSI TI ON OFFI CER

|, BRETT TORRENCE, the officer before whom
t he foregoing proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
that the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
sai d proceedings are a true and accurate record to the
best of my know edge, skills, and ability; that | am
neither counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enployee of
any counsel or attorney enployed by the parties

hereto, nor financially or otherwise interested in the

BRETT TORRENCE

outcone of this action.

Notary Public in and for the

State of New Mexico
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|, KEARA CONTARTESI, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceeding, that said
transcript is a true and accurate record of the
proceedings to the best of ny know edge, skills, and
ability; that I am neither counsel for, related to,
nor enployed by any of the parties to the action in
which this was taken; and, further, that | amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwi se interested in the outcone of this action.

Keaen

KEARA CONTARTESI
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